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THE UNITED STATES HAS AN 18TH-CENTURY CONSTITUTION THAT NO LONGER 


REFLECTS THE VALUES OF MANY AMERICANS. IF IT WERE POSSIBLE TO AMEND THE 
US CONSTITUTION, AMERICANS COULD SIMPLY UPDATE THEIR CONSTITUTION WITH 
ONE OR MORE CONSTITUTIONAL AMENDMENTS. BUT THE US CONSTITUTION IS 
VIRTUALLY UNAMENDABLE TODAY BECAUSE OF THE CONSTITUTION’S 
EXTRAORDINARILY HIGH SUPERMAJORITIES REQUIRED FOR AMENDMENT IN THE 
SHARPLY DIVIDED PRESENT POLITICAL CONTEXT. AMERICANS NOW FIND 
THEMSELVES TRAPPED IN A CONSTITUTIONAL STRAITJACKET, UNABLE TO BREAK 
FREE FROM THEIR 1787 CONSTITUTION. THERE IS A SOLUTION TO THE PROBLEM OF 
CONSTITUTIONAL STASIS IN THE UNITED STATES: AMERICANS SHOULD WRITE AN 
ALTOGETHER NEW CONSTITUTION. WRITING A NEW AMERICAN CONSTITUTION 
WOULD NOT BE UNPRECEDENTED IN THE UNITED STATES. THE FIFTY STATES HAVE 
WRITTEN AND REWRITTEN THEIR OWN CONSTITUTION ON MANY OCCASIONS, 
ROUGHLY 150 TIMES. AND THE US CONSTITUTION WAS ITSELF THE PRODUCT OF A 
NEW CONSTITUTION-MAKING PROCESS TO GET RID OF THE COUNTRY’S FIRST 
CONSTITUTION. THE FIRST CONSTITUTION WAS THE ARTICLES OF CONFEDERATION. 
WRITTEN IN 1777, IT HAD AN ONEROUS AMENDMENT RULE—MORE DIFFICULT EVEN 
THAN WHAT THE US CONSTITUTION REQUIRES. THE ARTICLES OF CONFEDERATION 
WERE AMENDABLE ONLY WITH THE UNANIMOUS CONSENT OF THE EACH OF THE 
THIRTEEN STATES. ALMOST AS SOON AS THE ARTICLES OF CONFEDERATION CAME 
INTO FORCE, THERE WERE EFFORTS TO AMEND IT. BUT EVERY SINGLE AMENDMENT 
PROPOSAL FAILED. THE UNANIMITY REQUIREMENT JUST PROVED MUCH TOO 
DIFFICULT. FACED WITH THIS UNAMENDABLE CONSTITUTION IN 1787, THE 
PHILADELPHIA CONSTITUTION SCRAPPED THE ARTICLES OF CONFEDERATION AND 
WROTE AN ALTOGETHER NEW CONSTITUTION-THE ONE THAT STILL EXISTS TODAY. 
So, THERE IS AN AMERICAN PRECEDENT FOR REPLACING THE US CONSTITUTION 
AND STARTING ANEW. AMERICA’S FOUNDING FRAMERS ABANDONED THE 
COUNTRY’S FIRST CONSTITUTION. THIS PRESENT GENERATION SHOULD ABANDON 
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AMERICA’S SECOND CONSTITUTION AND BUILD ITSELF A THIRD. 


Reference. Interview with Professor Richard Albert in the 
The Anglo-American Lawyer Magazine January 2022. 


Srinath Fernando, 
LLM (UK), LLM (Colombo) 
The Editor-In-Chief, The Anglo-American Lawyer Magazine 


China is on the rise, a formidable country rich in 
personnel, economic resources, technology 
and a regimental organisational dynamics, 
which can inevitably create a huge war 
machine. It would not only threaten the United 
States it can threaten the entire world. The 
Russian oil reserves too could be at risk. The 
Russian Federation has not taken the 
possibility of a rival emerging in their 
neighbourhood. They are spending their 
resources fighting an unworthy war in Ukraine. 
The Government of the United States has not 
taken the developments very seriously. The 
war strategies of the United States would not 
be able to contain the war strategy of China. 
China would rely heavily on an unconventional 
strategy of their own which may still be evolving 
as economic and military modernisation is still 
in progress. The United States is supposed to 
protect its weaker allies and U.S National 
Security Strategy does not cover the real 
threats faced by the allies’ world over, if 
interdependence of the allies are not 
recognised. If South Korea and Japan are 
pounded, the economic meltdown is 
unfathomable. China could deprive the U.S. of 
its markets and supply routes. It could deny a 
vast area of operations for the U.S Navy. This 
will have far reaching consequences. At what 
level will the U.S be prepared to defend 
Taiwan? Could Japan be given access to 
nuclear weapons to protect itself? Will the U.S 
be prepared to re-negotiate the World War Il 
arrangements with Japan and South 
Korea? The official document on the U.S 


National Security Strategy would be 
meaningless if the strategy is not linked to a 
global coordinated strategy. It must undergo 
review urgently. A real strategy would be a 
strategy that can keep the allies firmly with the 
United States. The allies too should adopt a 
strategy in consonance with the U.S strategy. 


Could the United States withstand the 
‘maximum confusion strategy’ of an enemy? 
What would be the situation if the 
communication satellites are destroyed? How 
will the strategic allies communicate with the 
U.S if such a scenario is unleashed by an 
enemy? It is not a question of fighting alone but 
rather a question of “fighting together’ within a 
frame of a constitutional government which has 
the legitimacy and support from people. When 
there is confusion the people will question the 
legitimacy of the government action. The 
enemy will have won its first strike option 
through various means. The Military 
Commanders would find it difficult to make 
strategic decisions. The enemy would then 
unleash yet another surprise. Has “fighting 
together’ adequately reflected in the current 
National Security Strategy of the United 
States? Is there a constitutional mechanism 
that would ensure ‘fighting together’? There is 
an imperative need for a stand by arrangement. 


The invention of hypersonic missiles by the 
perceived enemies of the United States would 
be a huge national security concern. The speed 
with which they are delivered will wreak havoc 


resulting in breaking the constitutional order of 
the United States which it had cherished for two 
centuries. The attack on the U.S. satellite 
communication facilities in space could be the 
first strike option against the U.S. It could cut 
off the President of the U.S from the nation, 
from the military commanders and the civil 
government as a result the President of the 
United States will not be able to communicate 
with U.S allies viz., Canada, UK, Europe/ 
NATO, Israel, Japan, India, South Korea, 
Australia, New Zealand, and elsewhere. The 
position of the President as Commander-In- 
Chief of the U.S forces would be meaningless if 
the President is unable to communicate with 
the nation. The key allies of the U.S., would 
lose confidence in his ability to wage a 
coordinated battle against the perceived 
enemies. The authoritarian regimes in the 
World would feel triumphant and forge new 
strategic alliances. There is an imperative need 
to appoint a Presidential Commission to inquire 
into the efficacy of the U.S constitution and 
whether it should be suitably revised or 
amended to deal with the new threats. This will 
ensure that the security of the strategic allies of 
the U.S too is guaranteed in case such an 
eventuality takes place. Even the state 
constitutions must also be in tune with the 
Federal constitution. There should be a ‘stand 
by arrangement’ or a stand by constitution that 
can be revived by the Joint Chiefs of Staff 
during an emergency. Such an arrangement 
would ensure that the constitutions of the 
strategic allies of the U.S are also similarly 
synchronised. The enemies of the U.S know 
that if there is a break in the constitutional 
order, it can definitely deal a blow. The 
enemies could derive maximum benefit from 
the ‘maximum confusion strategy’. 


The Government of the U.S must therefore 
ensure that a standby arrangement is 
strategized. The current constitution is two 
centuries old; it cannot provide constitutional 
security to the nation. It must be reviewed 
urgently. There has to be a coordinated war 
machine with the U.S allies. The supply route 
for war production must also be given pre- 
eminence. If the Commander in Chief of the 
U.S is unable to communicate with the allies 
what would be the communication strategy with 
the allies. If such a mechanism is not 
strategized it would render the weaker partners 
of the U.S more vulnerable. They would find 
themselves as ‘sitting ducks’. Can the Military 
to Military Communications of the U.S allies be 
established through a constitutional 
mechanism? If that were to be successful the 
allies too must have a stand by constitutional 
arrangement which would be in keeping with 
the requirements of the U.S. A unified central 
command would be necessary to withstand a 
maximum confusion strategy of an enemy 
where U.S Joint Chiefs Staff must be given 
constitutional security for their decision. The 
technological advancements have transformed 
the way wars would be waged in the future. 
The United States is therefore perforce 
required to have a stand by constitutional 
arrangement that would ensure that security of 
the allies too are guaranteed.. 


We would urge the United States policy makers 
and the Senators to take cognizant of the real 
threats faced by the United States. 


Srinath Fernando 
Editor! Publisher 
4th July 2022 


The Anglo-American 
LAWYER' 


No. 7/1, 4" Lane, Rawathawatta, Moratuwa, Sri Lanka 
Tel 00 94 72 0622 482, Email; theangloamericanlawyer@gmail.com 


